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MEMORANDUM OPINION

This is a shareholder derivative action challenging the business judgment of the
Independent Directorsin approving aseries of transactionsinvolving thesale of aNew Y ork
industrial portfolio to members of the Rechler family (herein referred to as the
“Transaction”). The action is the consolidation of three lawsuits brought on behalf of

shareholders of Reckson Associates Reality Corp. (“Reckson Associates’) alleging



substantially the same facts and claims.! On October 29, 2003, Plaintiff Sekuk Global
EnterprisesProfit Sharing Plan (“ Sekuk”), which brought the first of these actions, moved
for a temporary restraining order or preliminary injunction to enjoin the Transaction but
decided not to forward on the motion.

On January 20, 2004, Plaintiffs in all the actions filed a Consolidated Amended
Complaint (*Complaint”) alleging that Defendants breached their fiduciary duties of care,
reasonable inquiry, oversight, good faith, supervision and loyalty.? The Independent
Directors, Chairman of the Board Emeritus Walter Gross, and nominal defendant Reckson
Associates Realty Corp. have filed Motions to Dismiss alleging that all of the claims are
derivativeand that Plaintiffs failed to make a demand on the Board to take remedial action
before filing suit and failed to allege factsto show that making a demand would have been
futile.

STATEMENT OF FACTS

Reckson Associates, along with Reckson Operating Partnership, L.P. and itsaffiliates,
operates as a real estate investment trust that owns, develops and manages offices and

industrial properties in New York Tri-State area. The Rechler family founded Reckson

'On October 16, 2003, Plaintiff Sekuk Global Enterprises Profit Sharing Plan filed a
complaint. On October 27, 2003, Charles D. Hoffman and Lydia J. Hoffman filed a complaint and
on October 30, 2003, Roberta Chirko filed her complaint. On October 31, 2003, the cases were
designated for the Business and Technol ogy Case Management Program.

2Thefirst of several shareholder derivative suitsinresponse tothe sale of certain industrial
properties to the Rechlers was filed in the Supreme Court of New Y ork, County of Nassau, on
September 16, 2003. Lowinger v. Rechler, et al., Index No. 03-014162 (Warshawsky, J.). Two
additional suitswerefiled in Supreme Court of New Y ork, County of Suffolk, on October 2 and 3,
2003. There are three consolidated actions pending in the United States District Court for the
Eastern District of New Y ork, the first of which wasfiled on September 26, 2003. Tucker, et al. v.
Rechler, et al., Case Nos. 03-CV-4917, 03-CV-4917, 03-CV-5008 and 03-CV-5718 (Platt, J.).
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Associates which is a Maryland Corporation. Plaintiffs Sekuk, Charles D. and Lydia J.
Hoffman, and Roberta Chirko have owned equity securities in Reckson A ssociates at all
times relevant to this action.

Asof September 10, 2003, Reckson Associates had eleven voting directors. Five of
thosedirectors—Donald Rechler, Gregg Rechler, Roger Rechler, Mitchell Rechler, and Scott
Rechler (the “Rechler Defendants”) — were part of the Rechler family and served as
executive officers of Reckson Associaes. The Independent Directors, who were not
members of the Rechler family, induded Ronald H. Manaker (“Menaker”), Peter Quick
(“Quick”), Herve A. Kevenides (“Kevenides’), Conrad D. Stephenson (“Stephenson”),
Lewis S. Ranieri (“Ranieri”), and John V. N. Klein (“Klein”), and W alter Gross (* Gross”),
who has served as Chairman of the Board Emeritus since the formation of Reckson
Associates. Thusthelndependent Directors made up amajority of the eleven-member Board
of Directors.

On September 10, 2003, Reckson A ssociates announced astrategic plan that invol ved
the sale of certain industrial properties to the Rechler family, the resignation of several
Rechler family membersfrom executive management and board positions, and various other
corporate governance changes. Inconnectionwith thisgrategic plan, the Reckson Operating
Partnership agreed to sell 95 industrial propertieson Long Idand (the*indudrial properties”)
to the Rechler family for approximately $315.5 million— roughly $225.1 millionin cash and
debt assumption and $90.4 million in Reckson Operating Partnership units (3,932,111 units,
valued by Citigroup at $23,00. per unit). The Transaction provided that the Rechler family

would no longer own any Reckson Operating Partnership units. In addition, Gregg, Roger,



and Mitchell Rechler were to resign as officers and directors, and Donald Rechler was to
resign from management but still serve as non-executive Chairman of the Board. Reckson
Associates was to settle some pre-existing financial obligaions to the four resigning
Rechlers.

The Transaction was reviewed by the Independent Directors, who, in turn, engaged
Citigroupto provide a detail ed fairness opinion for aspecial committee of the Board. All of
the Directors voted to approv e the Transaction.

DISCUSSION

“In reviewing the grant of amotion to dismiss pursuant to Maryland Rule 2-322(b),”
the Court must assume “the truth of all well pleaded facts and all inferences that can
reasonably be drawn from [them].” Bennett Heating & Air Conditioning, Inc. v. Nations
Bank, 103 Md. App. 749 (1995), rev’d in part on other grounds, 342 Md. 169 (1996). “Any
ambiguity or want of certainty in [the] allegations must be construed against the pleader,”
Manikhi v. Mass Transit Admin., 360 Md. 333,345 (2000) (internal citations omitted)
because in “moving to dismiss, a defendant is asserting that, even if the allegations of the
complaint are true, the plaintiff is not entitled to relief as a matter of law.” Hrehorovich v.
Harbor Hosp. Ctr., 93 Md. App. 772, 784 (1992). “Thus, in considering amotion to dismiss
for failure to state a claim, the circuit court examines only the sufficiency of the pleading.”
Id. “The complaint should not be dismissed unless it gpopears that no set of facts can be
proven in support of the daim set forth therein.” Bennett, 103 Md. App. at 749. Thus, all
of the facts considered in this Opinion are drawn from the Complaint and the Court did not

consider any of the documents or affidavits filed by any of the parties.



It is well-established that courtswill not ordinarily consider a derivative action by a
shareholder on behalf of acorporation“until it appearsthat the intracorporate remedieshave
been unsuccessfully pursued by the complaining stockholder,” which meansthat “generally
speaking, the complaining stockholder must make a demand upon the corporation itself to
commence the action, and show that this demand has been refused or ignored.” Parish v.
Milk Producers Assn., 250 Md. 24, 81-82 (1968). Because no such demand was made by
Plaintiffs, Def endants urge that the complaint must be dismissed.

Noting that a shareholder derivative suit “ necessarily intrudes upon the managerial
prerogativesordinarily vested in the directors,” and because such actions may be abused by
“disgruntled shareholders,” the Court of Appeals recently adopted a strict pre-suit demand
requirement for derivati ve actions. Werbowsky v. Collomb, 362 Md. 581, 600 (2001). The
Court noted that in most instances, the pre-suit demand “isnot an onerous requirement” and
explained that the demand requirement provides an opportunity for the directors—"even
interested, non-independent directors” to consider, or reconsider the disputed issue. Id. at
619. After receiving a demand, the Directors may decide “to seek the advice of a special
litigation committee of independent directors . . . or they may decide . . . to accede to the
demand rather than risk embarrassing litigation.” Id. at 619.

The Court noted that a futility exception often “assures extensive and expensive
judicial wrangling over a peripheral issue that may result in preliminary determinations
regarding director culpability that, after trial on the merits, turn out to be unsupportable,” id.
at 600-02, whereas if ademand is made and refused, it can be reviewed under the business

judgment rule standard. Id. In recognition of this fact, the Court crafted a “very limited”



exception, id., and held that a demand is futile only when the allegations “clearly
demonstrate, in avery particular manner” that:

(1) making a demand, or the delay in waiting for a response to
the demand, “would cause irreparable harm to the
corporation,” of

(2) a majority of the directors are so personally and directly
conflicted or committed to the disputed decision thatthey cannot
reasonably be expectedto respond to ademand in good faith and
in accordance with the business judgment rule.

Id. at 620. (emphasis added).

In Werbowsky, the Court affirmed thetrial court’s grant of summary judgment on the
basis that ademand was not excused. Although Werbowsky involved a summary judgment,
the Court made clear that the same standard applies to amotion to dismiss: “[o]bviously, if
the complaint failsto allege sufficient facts which, if true, would demonstrate the futility of
ademand, it is entirely gopropriate to terminate the action on a motion to dismiss.” Id. at
620-21.

Thusin determining whether to grant the motion to dismiss, the Court must determine
whether Plaintiffshave alleged facts that “ clearly demonstrate, in avery particular manner”
that: (1) theissuance of ademand, or the delay in waiting for aresponseto thedemand would
have caused irreparable harm to Reckson A ssociates, or (2) amajority of the directors were
“so personally and directly conflicted or committed to the decision...that they could not have
reasonably been expected to respond to a demand in good faith and within the ambit of the

business judgment rule.” Id. at 620.



1. PLAINTIFFS’ ALLEGATIONS FAIL TO CLEARLY DEMONSTRATE THAT MAKING A
DEMAND OR AWAITING THE BOARD’S RESPONSE WOULD HAVE CAUSED
IRREPARABLE HARM.

Itisunclear whether Plaintiffscontend that makingademand, or awaitingthe Board’s
response would have caused irreparable harm, but it is clear that the Complaint fails to
clearly demonstrate “irreparable harm.” Parties may not create their own irreparable harm.
See, e.g., Quince Orchard Valley Citizens Ass’n v. Hodel, 872 F.2d 75,79 (4™ Cir. 1989)
(affirming district court’s denial of a preliminary injunction because “much of [plaintiffs’]
potential harm was a product of its own delay in pursuing this action.”). See also, e.g.,
Vantico Holdings S.A.v. Apollo Mgmt, 247 F. Supp. 2d 437, 454 (S.D.N.Y. 2003) (asserting
that “[plaintiff] cannot rely on its own actions to create the risk of irreparable injury which
it then seeksto avoid by theissuance of apreliminary injunction.”); Minzer v. Keegan, 1997
U.S.Dist LEX1S16445, at *18 (E.D.N.Y. Sept. 22, 1997) (“Because preliminary injunctions
are predicated upon ‘ urgent need for speedy action,” delay in seeking the remedy suggests
that the remedy is not really needed or that the harm is not really irreparable.”) (citations
omitted).

The sale of the indudrial properties was announced on September 10, 2003, with an
expected closing date in the fourth quarter of 2003. Plaintiffscould have made ademand on
the Board on September 11th or shortly thereafter. Instead Plaintiffsfiled the first of these
consolidated cases on October 16", over five weeks later and over four weeks after another
Reckson Associates shareholder brought virtually the samederivativesuitin New Y ork ( see
note 2.). When Plaintiffsdecided to notgo forward on their request for injunctiverelief, they

effectively conceded that there was no irreparable harm.



Finally, “irreparable injury is suffered whenever monetary damages are difficult to
ascertain or are otherwise inadequate, ” and Plaintiffs have failed to allege that they could
not be adequately compensated for any breach through an award of money damages.
Chestnut Real Estate P’ship v. Huber, 148 Md. App. 190, 205 (2002) (citation omitted)). See
also Coster v. Department of Personnel, 36 Md. App. 523, 526 (1977) (“an injury is
irreparable . . . where. .. it cannot bereadily, adequately, and completely compensated for
with money”) (citation omitted).

Insum, Plaintiffshavefailedto“ clearly demonstrate, in avery particular manner” that
“ademand, or adelay in awaitingaresponseto ademand, would [have] cause[d] irreparable
harm to the corporation.” Werbowsky, 362 M d. at 620.

2. PLAINTIFFS’ ALLEGATIONS FAIL TO CLEARLY DEMONSTRATE THAT A MAJORITY
OF THE DIRECTORS ARE SO PERSONALLY AND DIRECTLY CONFLICTED THAT THEY
CoUuLD NOT HAVE REASONABLY BEEN EXPECTED TO RESPOND TO A DEMAND IN
GOOD FAITH AND WITHIN THE AMBIT OF THE BUSINESS JUDGMENT RULE.

In support of their argument that Defendants were conflicted, Plaintiffs allege that
Defendants were hand picked to sit on the Board by the Rechlers; had social and business
relationships with the Rechlers; had a history of taking steps to protect the interests of the
Rechlers at the expense Reckson Associates; and that after approval of the Transaction, the
Board instituted a number of corporate governance changes to protect the Company from
these alleged conflicts.

Werbowsky makes clear that a demand will not be excused lightly. Thusaconflictis
not shown simply by alleging that the directors “were chosen ... at the behest of controlling
stockholders.” 362 Md. at 618. Nor will it be excused because “a majority of thedirectors

approved or participated in some way in the challenged transaction or decision,” or based on



“allegationsthat [the directors] areconflicted or are controlled by other conflicted persons.”
Id. Infactasimpleallegation that the directorswill be“ hostile to the action” is not sufficient
to excuseademand. /d. Because “[d]irectors are presumed to act properly and in the best
interest of the corporation, ” id. at 618- 19, a conflict will not be found based on “non-specific
or speculative allegations of wrongdoing.” Id. at 619.

As the Court noted in Danielewicz v. Arnold, 137 Md. App. 601, 631 (2001),
Werbowsky requires that a complaint “demonstrate, [any alleged conflict by the directors]
.."in avery particular manner.” (emphasis added). In Danielewicz, the directors were the
plaintiff’s husband, a director the Court assumed arguendo was conflicted, and the alleged
conflicted director’sson. Id. at 629. The Court held that the allegations of a conflict were
“conjecture and speculation.” Id. at 631. The Court assumed the plaintiff’s husband would
have responded to her demand, and in referenceto the conf licted director’s son held that the
plaintiff “ has not presented sufficient evidence indicating that he would not have responded
to [the plaintiff’s] demand.” Id. at 631. Thus evidence of familial relations, without more,
is not sufficient to excuse a demand.

Nor is “[€e]vidence of personal and/or business relationships”’ sufficient to excuse a
demand even under the more permissive Delaware standard?® Kohls v. Duthie, 765 A.2d

1274, 1284 (Del.Ch. 2000) (citation omitted). There the Court held that the fact that the

*Becausetherequirement for pleading and proving demand futility articul ated in Werbowsky
is so recent, there are few Maryland cases applying it. The Delaware cases holding that a demand
was not futile are hel pful because the Delaware standard is more permissive and excuses a demand
where Maryland would not. Delaware looks to determine if the facts alleged areate a reasonable
doubt that “ (1) thedirectorsaredisinterested and independent, and (2) the chall enged transaction was
the product of avalidexercise of business judgment.” Werbowsky, 362 Md. at 593 citing Pogostin
v. Rice, 480 A.2d 619, 624 (Del.1984).



company’s presdent, CEO, and inside director provided asummer job to an outside director
when he was in business school and also played arole in his board appointment, did not
show that the outside director lacked independence. Id. Nor was a conflict shown by
alleging that adirector had previously voted in favor of a generous cash severance payment
that was pad to the CEO, despite the fact that the latter did not leave or change his job with
the company. Kohls v. Duthie, 765 A.2d 772, 781 (Del. Ch. 2000). See also Orman v.
Cullman, 794 A.2d 5, 28 (Del. Ch. 2002) (holding that outside director’s former affiliation
with the underwriter of a company’sinitial public offering and its present invesment bank
did not render director non-independent).

The requirement of specific evidence of an actual conflict was recently reiterated in
Beam v. Stewart, 845 A.2d 1040 (Del. 2004). In rejecting the plaintiff’s argument that a
demand was futile because of an alleged conflict the Court stated that “to render a director
unable to consider ademand, arelationship must be of a bias-producing nature. Allegations
of mere personal friendship or a mere outsde business relationship, standing alone, are
insufficient to raise a reasonable doubt about a director’s independence.” Id. at 1050
(emphasis added). One of the allegations in Beam was that one of the directors (i) was a
long-standing personal friend of the controlling stockholder and the president and chief
operating officer; (ii) had a prior busness relationship with the company (through his
positionat Sears, which marketed a substantid volume of the company’ s products); and (iii)
was recruited for the board by a longtime personal friend of the controlling director. /d. at
1045. The Court held that “[dllegations that Stewart [the controlling stockholder] and the

other directors moved in the same social circles, attended the same weddings developed
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business relationships before joining the board, and described each other as ‘friends,” even
when coupled with Stewart’s 94% voting power,” failed to rebut the presumption of
independence. Id. at 1051. The Court made clear that an inference of aconflict that excuses
ademand must be such that “the non-interested director would be more willing to risk hisor
her reputation than risk therelationship with the interested director.” Id. at 1052.
PLAINTIFFS’ ALLEGATIONS OF ALLEGED CONFLICT

Plaintiffsallegethat four of the seven I ndependent Directorshad specificconflictsand
that all seven were conflicted because they had a higory of approving financial deals and
payments to the Rechlers that favored the Rechlers and harmed Reckson A ssociates.

MENAKER

Plaintiffsallegethat Menaker worked for JP Morgan & Co. Inc. (“JP Morgan”) from
1966-99 holding various positions, including president, and that when he retired in 1999 he
was managing director and head of Corporate Services of JP Morgan & Co. Inc. of New
York. J.P. Morgan is the administrative agent that oversees the group of 14 banks that
provides Reckson Associates a $500 million line of credit. A portion of the proceeds of the
sale of theindustrial propertieswas earmarked by Reckson Associatesto pay down aportion
of that outstanding credit facility. Assuming that J.P. Morgan benefitted from the
Transaction because of a pay down of the credit facility, these facts do not show that
Menak er had a conflict.
__ QUICK

Plaintiffsallege that Quick worked for Quick and Reilly, Inc. from 1982 to 2000, and

that Quick and Reilly isnow an affiliateof Fleet Boston Financial which does mortgage and
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financial businesswith Reckson Associates. Thispast andindirect businessrelationship fails
to establish a conflict.
__ RANIERI

Plaintiffsallege that Ranieri was aformer vice president of Salomon Brothers, Inc.,
which was one of the underwriters of Reckson Associates’ 1996 public offering, and that
Salomon Smith Barney (Salomon Brothers' successor), later mergedinto Citgroup, which
participated in the valuation of theindustrial properties. Plaintiffsalso allege that acompany
related to Ranieri isatenant in one of Reckson Associates’ 178 properties. There are no
allegationsthat the terms of thelease were unfair or not at arm’ slength. Plaintiffsalso allege
that Ranieri was " hand-picked” by the Rechlers. None of these allegations provide afactual
basis of a conflict that would excuse ademand.

KLEIN

Plaintiffsallege that Klein assisted the late William Rechler and Defendant Gross in
developing thefirst industrial park on Long Island when Klein was Smithtown’ s Supervisor
inthe 1960s, and that from 1988 Klein served as counsel to the A ssociation for a Better Long
Island (the “ Association”), an organization founded by Donald Rechler, of which he was a
former president and chairman of the board. T he fact that 40 years ago, Mr. Klein, in his
capacity asatown administrator, may have helped another Rechler family member—who is
now deceased — and defendant Gross—in their pursuit of a successful business ventureis not
evidenceof aconflict. Nor doesthefact that he is or was counsel to an organization founded

by Donald Rechler.*

*Plaintiffs allegation that “from at least 1988, Klein acted” as counsd, makesit impossible
(continued...)
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GROSS

As discussed in the proceeding paragraph, Plaintiffs allege that in 1961, Gross
together with the late William Rechler, and Defendant Klein, conceived and developed
Vanderbilt Industrial Park on Long Island. Thisallegation isnot sufficient to show aconflict

HAND-PICKED BY THE RECHLERS AND HISTORY OF APPROVING FINANCIAL
TRANSACTIONS

Plaintiffsallege Gross, Klein, Kevenides Stephenson and Ranieri were“ hand-picked”
by the Rechlers. For the reasons discussed abov e, that allegation does not show that there
was a conflict. Plaintiffs also allege that Gross, Kevenides, Stephenson and Ranieri had a
history of consistently approving financial deals, and the payment of millions of dollarsin
employment benefits to the Rechlers, which served no legitimate business and hurt the
company. These allegations do not show a conflict under the cases discussed abov e and are
simply an indirect way to attack the business judgment of these Directors, which is not
properly considered in determining demand futility. See discussion below at page 14.

NO ALLEGATIONS OF A CONFLICT

In sum, Plaintiffs have failed to “clearly demonstrate, in a very particular manner”
that the Directors were*" so personally and directly conflicted” that they could not have been

reasonably “expected to respond to a demand in good faith.” Werbowsky, 362 Md. at 620.

*(...continued)
to determineif Plaintiffsarealleging that heisstill counsel. Thus, for purposes of this motion, the
Court assumes that he still is counsel.
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3. PLAINTIFFS’ ALLEGATIONS FAIL TO CLEARLY DEMONSTRATE THAT A MAJORITY
OF THE DIRECTORS WERE SO COMMITTED TO THE DECISION THAT THEY COULD
NOT HAVE REASONABLY BEEN EXPECTED TO RESPOND TO A DEMAND IN GOOD
FAITH AND WITHIN THE AMBIT OF THE BUSINESS JUDGMENT RULE.

Plaintiffsargue that the Directors were “so0 ... committed to the decision...that they
could not have reasonably been expectedto respond to ademand in good faith and within the
ambit of the business judgment rule.” Werbowsky, 362 Md. at 620. In support of their
arguments, Plaintiffs allege that the Defendants acted in bad faith and outside the ambit of
the businessjudgment rule; that they had al ready committed the proceeds of the Transaction;
and that the Directorswould have been subject to personal liability if they did not go forward
on the T ransaction.

BAD FAITH AND OUTSIDE BUSINESS JUDGMENT RULE

The Werbowsky Court held that in determining if ademand wasfutile, a court should
not address “issues that go to the merits of the complaint — whether there was, in fact, self
dealing, corporate waste, or a lack of business judgment with respect to the decision or
transaction under attack.” 362 Md. at 620. Thusademand is not excused by allegations that
the “[d]efendants’ approval of the [t]ransaction constitutes a breach of both their common
law and statutory duties.” Therefore, Plaintiffs’ allegationsthat the Transactionwas*“facially
inadequate, and unfair to Reckson” is not properly considered in determining the narrow
issue of demand futility.

THE PROCEEDS WERE ALREADY COMMITTED

Plaintiffsargue that ademand was too | ate oncethe decision was announced because
Rcskson Associates was committed at the time of the September 10™ announcement to use

the funds received to purchase 1185. According to Plaintiffs, “ Defendants are asking the
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Court to find that the decision and subsequent negotiations to purchase 1185 occurred only
after the September 10" announcement of the Transaction, and therefore, reflected a
wholesale change in Reckson’s business strategy concerning use of the Transaction’'s
proceeds.” Tothecontrary, Plaintiffsarguethat thedecisionto buy 1185was“irretrievably”
made before the proposed Transaction.
Because thisisaMotion to Dismiss, the Court is not basing its decision upon ether

of those suppositions but only on the allegations in the Complaint. In Paragraph 15,
Plaintiffsallege that an agreement to purchase 1185 was made on November 10" :

On November 10, 2003, Defendants entered into an agreement

to purchase the office building at 1185 Avenue of the Americas

in New York (*1185"), which it could not otherwise close upon

without the proceeds from the sale of the Industrial Portfolio,
which were used as a contract deposit for the purchase of that

property.
Arguing that in order to sign acontracton November 10" for property in Manhattan, the ded
had to have been negotiated long beforethen, Plaintiffsask this Court toignorethe all egation
in Paragraph 15 of the Complaint. A sfurther evidencethat the deal was complete at the time
of the September 10" announcement, Plaintiffs point to an alleged representation made on
November 4, 2003 by one of Defendants’ attorneys at a scheduling conference.’
However, neither the facts alleged in the Complaint nor the facts that Plaintiffs ask

the Court to assume show that Defendants w ere so committed to the decision that they could

*Plaintiffs claim that one of the Defendants attorneys represented to the Court at the
November 4, 2003 scheduling conference that absent an injunction, the Transaction was scheduled
to closeimmediately dueto the necessty to usethefundsto purchase1185. Defendants disputethis
allegation. Becausethiswas not ahearing, and no request was made, the schedulingconferencewas
not recorded. For the reasons discussed above, the Court finds it unnecessary to decide what was
or was not said.
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not respond to a demand in good faith and within the ambit of the business judgment rule.
Under the facts alleged in the Complaint, which the Court must accept as true for purposes
of ruling on a mation to dismiss, the contract to purchase 1185 was entered into on
November 10", which was after the suit was filed and 2 months after the announcement of
the Transaction. Under the facts Plaintiffs ask the Court to assume that negotiations to
purchase property is not an “irretrievable commitment.” D efendants may well have decided
to purchase 1185 with the proceeds of the Transaction but that “decision” would not have
prevented the Board from responding to ademand in good faith and within the ambit of the
business judgment rule® Finally, Plaintiffsfail to explan how they were excused from
making a demand on September 11" based on facts they learned on November 4™ .

The Werbowsky Court noted that “ apre-suit demand on the directorsis not an onerous
requirement.” 362Md. at 619. Infact, the making of such ademand isfar less onerous than
the preparation and filing of ashareholder derivative complaint —atask that lawyersfor nine
different plaintiffs including the three Plaintiffs before this Court, managed to accomplish
in far less than two months.

LACK OF FIDUCIARY OUT CLAUSE

Plaintiffspoint out that the Transaction with the Rechlors had no fiduciary out clause
that would allow the Directors to exit the contract if faced with a challenge to the Director
Defendants’ decision to approve the sale. If the Directors subsequently terminated the

contract, the beneficiari esof the contract, in particular the Rechler family memberswho were

®Frankly it would be difficult to conclude that Defendants were “irretrievably committed”
even if there had been a contract to purchase 1185 signed simultaneously with the contract to enter
into the Transaction. Contracts are broken regularly.
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not directors of Reckson Associates, could have brought suit against Reckson Associatesfor
breach of contract. And if such a suit was filed and won, Plaintiffs contend that Reckson
Associateswould in turn sue the Independent Directors for contribution and the Directors’
and Officers’ (“D & O”) insurance coverage would probably not cover any judgement
against the directors and officers because D & O policies commonly contan an “insured
versusinsured” exclusion. That exclusion would predudetheinsurance carrier from paying
for any breach of contract claim by Reckson Associatesagainst its own directors. Thus, such
asuit would expose the Independent Directorsto “ruinous personal liability,” and thus they
would not respond to any demand in good faith and within the ambit of the business
judgment rule.

In Werbowky one of the allegationswasthat “ it waslikely that, by reason of language
inthecorporation's directors' and officers' liability insurance policies, the corporation would
be precluded from bringing an action against the directors.” 362 Md. at 590. See also id.
at 592. Althoughtheissuewasnot directly addressed by the appellate court, that Court noted
that the trial court had “rejected the nation, drawn from Edge Partners, L.P. v. Dockser, 944
F.Supp. 438 (D.Md.1996), that alack of insurance coverage for named directors can excuse
ademand.” 362 Md. at 594. Based on the rationale of Werbowsky, this Court concludesthat
that when it does directly addressthe issue, the Court of Appealswill most likely follow the
|ead of other courtswhich have held that an insured-versus-insured provision doesnot excuse
apre-suit demand. See, e.g., In re Prudential Ins.Co. Derivative Litig., 659 A.2d 961, 973
(N.J. Ch. Ct. 1995) (“routine excuse of demand based on the existence of such standard

exclusionswould eviscerate the demand requirement”); Stoner v. Walsh, 772 F. Supp. 790,
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805 (S.D.N.Y. 1991) (rejecting argument that liability insurance policy exclusion rendered
board “interested”).

Plaintiffs’ reliance on Rales v. Blasband, 634 A .2d 927, 936 (Del. 1993) does not
suggest adifferent result. First, as discussed previously Delaware excuses ademand w here
one would berequired by M aryland. See note 3. Second, even the Rales Court recognized
that the “mere threat of personal liability for approving a questioned transaction, standing
alone, is insufficient to challenge either the independence or disinterestedness of directors
... Id. at 936 (citing Aronson v. Lewis, 473 A.2d 805, 815 (1984). Third, the Plaintiffs do
not include allegations concerning the lack of afiduciary out clause and the inclusion of an
insured-versus-insured provision.

Finally this argument is based on alot of “ifs,” “ands,” and “buts.” It assumes that
if ademand had been made, the Outside Directors would have decided to delay or terminate
the contract with the Family Group ’; if the contract with the Family Group was delayed or
terminated, the Family Group would not renegotiate the contract, but file suit to enforce the
contract; if suit were filed, Reckson Associates would be found liable for the contract
damages; if Reck son A ssociateswere found liable, it would suethedirectorsfor contribution;
if Recskon Associates sued the Directors for contribution, the suit would be successful; and
if it is successful the Directors would not be covered by insurance. And finally and most
importantly based on that potential liability, the Directors would not have considered a
demand in good faith and within the ambit of thebusinessjudgment rule. Well asmy mother

often said, “if ‘if’ were a skiff, we'd all drown.”

"The Family Group ismembersof the Rechler familywho, according totheallegationsin the
Complaint, “controlled” Reckson Associates Board.
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CONCLUSION
For all thereasons stated above, the Court will enter an order granting the I ndependent
Director Defendants’ and Walter Gross' s Motion to Dismiss and Reckson Associates Realty
Corporation’s Motion to Dismiss.

Dated: May 25, 2004

Judge Evelyn Omega Cannon

Motion.to.Dismiss.opinion.final.wpd
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